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ve @fh in ;Ma aTtV+aviHtv aTm %tartav§ qH aTM tbgfRqgnf+elf& q+
gaTT ql ©wr af%TO t# w#taqrBqQwr aT$a VW #vumT }I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one maY be against such order, to the appropriate authority in the following way :

TRe MFR Tr !qOwr HrM

Revision application to Government of India:

(1) adhi 3nrm qjan af©fhm. 1994 tO mtr am die gaTT 'TV wnit 8 gTi + wh,r mtr tIt
39–qm EB yen quo tB doh BqOwr ©Ttqq agbr nf2n, qwe rt©n, Rm #vr©q, vra@
fhim, €rejt +faa, dEn th vw. dw qH, q{ fmi : 110001 td :$tgTqt Tnf® I

(i) A revision applicqtion lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) =Ife mm EA 8Tfq zE XFM q nq +a 8TfhFn aT+ d fbtlt www :vr aq Vrmr+ + qr
finltwanF+wti'wwrR + mma aT8€qqRf+.qrfbHtwwrN vr ww qqTiV6fbHt
aTWT+qvrfb#wvNIH +'dvra tit 9fim 8'M E{ al

(ii) in case of any loss of goods where the loss occur in transit from a factory
another factory or from one warehouse to another during the course of processi
warehouse or in storage whether in a factory or in a warehouse.

to a warehouse or to
n alg

1



@) qTm 8 gw fba VIR vr gen q fhfRe vra qt vr am tb mfa-IT-I q aBb:r ?!w tIM '
nm qt VRr© qi@ th ft& tB wig q \a qINg tb vw R7tt VTS vr IT&?T + RqTRT,I }I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the good$ which are exported
to any country or territory outside India.

(a) vf! !!@©T 'i-mn f&{ fbn mm =B vw (Ma nVq td)fhlafhrT vw vrm dl

(B) In case of goods exported outside India export to Nepal or Bhutan: without payment of
duty

3ffbrBnra=6tBNra SM $ TTaTq tb Bw qt qa tbfRa nq tA =T{ } aNt+ men
aT gw vm Bt faq 8 .EaTfhH BiTscR anita tb BTn =rTfte dt nqq qq vr vrq + fen
afqfhrq (+2) 1998 qrtr l09 Rin fq3qT fh =K al

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there..under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) $#Nl mms qm (wfM) fhmT=dt. 2001 tb fhm 9 + &rfu fBfqf& nq Mr w–8 q
qTgfhR q. tfia atu EB gR wtn+f§ef++f@+dtqvra =b qIaria–uTeu vF©qta
aTtU =8 dq gfhi tb vr% ufere aTta fam urn dIN IWEb vm &nr l@r l@! 1IN
=idnfa vm 35–gqMte $ttbTTamtbw®tbnrq dtm–6 vram ta vfR-gIstqt
THjqI

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfBqq aIT+W th vrq ud +nq ww Vcr ara WI& yr al+ ©+"dat wd 200/–=As
WEn Ea qR av vg dmg@q Tn am + wro -ddlooo/– tA Mn TI=TntBt aRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Wii !!@n +dhl SMrqq RI@ vi @rT vt witdhl Hnf%DVT a vfa wBa:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =Mi VUTqq !!@ afBfML 1944 t& vm 35–a/35–{ Eb dwfa:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) B=mfaf©U vfl@ 2 (1) n + mTV a]UTr tB ©8ra q8 anIta @fteit tb wd + dbIT ?! wE
Mg BMW SHE qd +qr©! aMg Nrqrf&Bw[Bea) qB qRqq ## qBFr, WqjNTT

q 2-dqTaT, qsqTdt tIBg , GMa ,PRqlqFR, a6iRT©TR–36oo04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2'” FIooF,Bahuma li Bhawan, A$arwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadrupIFcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public seetor bank of the place
where the bench of any nominate public sector bank of the place_ where the bench of
the Tribunal is situated.

(3) Nfl §HaTtW go{ la aT+?tt©TwrT& 6taT}aT#FqHdtqH:Bfhq qts aT WTB
w{cm Or a WiT wm taftq qu aQa .tB aa~sq Qit fQ5 fim qa nd d wP th fdR
qUTfRrfa wft3fkl qnTf%wr tnt Vcr aMIn vr thdbI nmR at q6 aIT+a fiNn am i I

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be,-is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) umm !!@Baf©fhn 1970 qqn+?tTfha tit altiR–1 th date fqqffta fbq wn vw
aT&H vr qaaiTin q%fRifR fWkn 9TfeMT{} th aT&?T g d vAn t& vr yfhn %.6.50 q8
©WIWnq !!@ few mrr sRT zITfBll

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) gq dtI WlaqRdtafhfVT @t+qTafhFh- tBtail qt wn aT=nfqufhavnr tat
IfhT !!@ tBdh VKrn ql@ Tr +nw aniNN Rmf%Hwt (©pfflfQ) fhm 1982 + fqfte
iI

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u Mr ?! M, Mg BHrqq BnF IH +qr@ a©aq HIvr©©wr®@#
yfa3Fftat zR HNd $ @dUNlhT(Demand) Pci ds(Penalty) tFT 10% if WIT @qT

afq©Ff{17TaTfb, afiMau qdqq lo TItS aRT { I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Whl amTR R!@ GN +qT©t&GitFfa, HTPIaBITT ’VehIM qFT'(Duty Demanded)-
a. (Secdon)©3rrD&a6atWatTfqT;
g- fhaq©a©qBe#f+e$trTfti;
w §qBe#f8ef%BifbfhH6ba®#infiI.

+ qTqgnvr’dfbtrerlfterqqTaqdmvrqftw+,aM'vTftgeT VK+&fbvqgndaqTfbnwE

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

tw -XT&bllf#Ghfta yIn+<ulbVqMq§Yq!@Gt.rgr q1wwwSfBVTfia§t at :;iMfbqq{BM& 10%
uqamw oha?T&qa4ugRvTfhdaq@gblo%wTqw#tqTHvatI

In view of above, an appeal against this order shall lie before the Trik
10% of the duty demanded where duty or duty and penalty are in disput$
penalty alone is in dispute.”
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F,No. GAPPL/ COM/ STP/ 1550/2023-Appeal

ORDER IN APPEAL

The present appeal has been filed by M/s. Value Edge

Solutions, F-2, Maruti Complex, Near Subhash Chowk,

Memnagar, Ahmedabad, Gujarat-380052 (hereinafter referred

to as “the appellant’h against Order in Original No.

140/WS08/AC/KSZ/2022-23 dated 16-12-2022 hereinafter

referred to as “impugned order’I passed by the Assistant

Commissioner, Division VIII, CGST Commissionerate

Ahmedabad South (hereinafter referred to as “the adjudicating

authority”) .

2. Briefly stated, as per the information received from

Income Tax Department the Appellant were engaged in

providing service namely Professional (others) and were

registered with Service Tax department under Service Tax

Registration No. AAJFV5781CSD001. As per the information

received from the Income Tax Department/TDS Returns and

Service Tax Returns (ST-3) for the F.Y. 2015-16, it was found

the gross value of sales of service was less declared in ST-3

Returns by the Appellant as compared to the sales of service

declared in Income Tax Returns/TDS Returns. It appeared the

Appellant had mis-declared the gross value of sales of service in

the ST-3 Returns and thus short paid/not paid the applicable

service tax. They were called upon to submit the documents,

however, they failed to submit the required details /
doCuments. Therefore, the Appellant were issued Show Cause

Notice bearing No . CGST/WS080 1 /O&A/TPD ( 15-

16)AAJFV5781C/2020-21 dated 21-12-2020, wherein it was

proposed to:

a) Demand and recover an amount of Rs. 6,58,950/- under

proviso to Sub Section (1) of Section 73 of the Act along
with interest under section 75 of the Finance Act 1994

(hereinafter referred to as 'the Act')

4



F.No. OAPPL/ COM/STP/ 1550/2023-Appeal

Impose penalty under the provisions of Section 77, and

78 of the Act.
b)

3. The SC:N was adjudicated ex-parte \ride the impugned order
wherein:

a)

b)

C)

The demand of service tax amounting to Rs. 6,58,950/-

was confirmed under section 73(1) of the Act by invoking

extended period of 5 years along with interest under
section 75 of the Act.

Penalty amounting to Rs. 10,000/- was imposed under

77(2) of the Act for failure to assess the tax due on the

service provided and failure to furnish ST-3 Return.

Penalty amounting to Rs. 6,58,950/- was imposed under
78 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The Id. Assistant Cornrnisisoner erred in the Law as well

as fact as the Ld. Assistant Commissioner has not

considered the fact that the department Audit has been

conducted for the financial year 2015-16 to June 2017

and there was no liability to pay the service tax during

any of the year and more particularly for the FY 2015-16.

The id. Assistant Commissioner erred in the law by

invoking extended period of limitation as stated in proviso

to Section 73 of the Act. SC:N covering period of five years

is to be issue only when there is fraud, collusion,

supptession of facts, willful mis-statements, with intent

to evade payment of service tax. In support of the above,

they relied upon the case CC Vs. MMIK Jewellers (2008)

225 ELT 3 SC).

Intention to evade payment of duty is not mere failure to

p;y duty it must be soI-ethi-g m're A'p, app'11’-taf 'A-<\,I. ' "’ \\ 'F,:-. '\

must be aware that the duty was lev/g%©ah£l;.W,ey must

>

>

# '



F.No. GAPPL/ COM / STP/ 1550/2023-Appeal

deliberately avoid payment of duty. In support of the fact

the appellant relied upon the case laws Padmini Products

V. CCE 1989 (43) E.L.T. 195

Intention to evade duty is built into the expression 'fraud

and collusion’, but misstaternent and suppression is

qualified with the word willful’. Therefore, it is not correct

to say that there cml be suppression or misstatement of

fact, which is not wilful .and yet constitutes a permissible

ground for invoking the proviso to section 11 A- Sarabhai

M Chemicals v CCE 2005 179 ELT 3 (SC 3 member

bench) .

The SCN also does not clearly states how there is
suppression of facts. In this regard, CBEC has issued

Circular No. 312/28/97-CX dated 22/04/ 1997 which

states that The Supreme Court has ruled in the case of

M/s Pa(Irnini Products, and Chernphar Drugs, etc. that

mere non-declaration is not sufficient for invoking the

longer period, but a positive mis-declaration is necessary.

The appellant submitted Circular No. 268/ 102/96-CX
CBEC which states that

>

>

>

It has been observed by the Board that CEGAT, in some cases, ttaci

held that show Cause Notice are time barred in as ntu,ch a,s

ingrechents of suppression of fact, willful ntis-statement, etc. have

either not been stated in the SCIV or have not been substantiated

as laid down by the Supreme court in the case of Commtissioner of

Central Excise us. H.M.M. Ltd. -1995 (76) ELT 497. As per the

existing instructions SC:Ns for extended period are required to be

issued by the Commissioner. It is absolutely necessary that the

SCNs should clearly state the grounds for exiencieci period of
cierrtarLci.'

> The

t(b
+

Appellant further submitted that the Honl)le

Supreme Court in Rainbow Industries v CCR (1994) (74)

ELT 3 SC = AIR 1994 SC 2783 have held that in order for

the extended period to apply, apply, two ingredients must

el:li$)
b ' ' ', ;!><bb '';

-\h &

be present- willful suppression, misr_@BE tion etc. and
;'\



F.No. GAPPL/COM/STP/ 1550/2023-Appeal

intention to evade duty. This judgment was followed in

ONGC V. CCE- 1995 (79) E.L.T. 117 (CEGAT)

The impugned OIO passed by the Id. Assjstant

Commissioner arising out of SCN is required to be set

aside as the same is vague in nature . In their support

they relied upon the following cases laws;

>

' M/s Pepsi Food Private Limited Vs. C.S.T.-Delhi (2020(6) TMI

554-CESTAT Chandigarh.

' M/s Micromatic Grinding Technologies Ltd. Vs. CCR & ST,

ghaziabad [2019(8) TMI 320- CESTAT Allahabad.

© CCR Bangalore VS brindayan Beverages (p) Ltd. [2007 (6) TMI
4-S.C

' CCE Vs. M/s Indian Oil Corporation CESTAT [2017 (6) TMI

573-Madras High Court.

' Mahindra &; Mahindra V. CCE 2001 (129 E.L.T. 188 (CEGAT)

> The Impugned OIO passed by the Ld. Assistant

Commissioner arising out of SCN is required to be set

aside as the order so passed is not a speaking order. The

appellant relied upon following case laws in support of

the said facts:

' Aspinwa11 & Co. Ltd Vs. ecE IVlangalore-2010(10)TMI 321

C:ESTAT Bangalore

' Ani1 Products Ltd. Vs CCR Ahmedabad-11-2010 (2) TMI 662-

Gujarat High Court.

>

>

The Appellant submitted that as the extended period of

limitation is not invocable in the present case on the

basis of above mentioned paras the penalty under section

78 cannot be charged.

The payment of interest is not required as the tax is not

required to be paid.

5. Personal Hearing in the case

Shri Rohan Thakkar CA, appeal o

appeared for personal hearing and re:

7

was held on 09.10.2023

of the appellantnb
'.6.ontents of the

p{ it

Vfr'



F. No. GAPPL/ COM/ STP/ 1550/2023-Appeal

written submission and requested to allow their appeal. He

submitted Bank statement and reconciliation statement at the

time of Personal Hearing.

6. The Appellant have submitted copy of (1) P & L Account

for F.Y. 2014-15 and 2015-16 (2) Export Invoices (3) Mails in

support of the evidence for the income received from the foreign

service recipient (4) Bank statement showing the income has

been received in foreign exchange.

7. 1 have gone through the facts of the case, submission

made in the Appeal Memorandum, the submission made at the

time of personal hearing and the material available on record.

The issue before me for decision is whether the impugned order

passed by the adjudicating authority confirming demand of

service tax amount of Rs. 6,58,950/- along with interest and

penalties, considering the facts and circumstances of the case,

is legal and proper or otherwise. The dispute pertains to the

period F.Y. 2015-16.

8. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from

Income Tax department. It is stated in the SCN that the nature

of the activities carried out by the appellant as a service provider

appears to be covered under the definition of service; appears to

be not covered under the Negative List of service$ as per Section

66D of the Act and also declared services given in 66E of the

Act, as amended. However, nowhere in the SCN it is specified as

to what service is provided by the appellant, which is liable to
service tax under the Act. No cogent reason or justification is

forthcoming for raising the demand against the appellant. It is

also not specified as to under which category of service, the

non/ short payment of service tax is alleged against the

appellant. The demand of service tax has been raised merely on

the basis of the data received from the Income Tax. However, the

data received from the Income Tax department cannot form the

sole ground for raising the demand of servi,c&tax.
Iia IPI ':+ t: :\,
g=1;\;)r)

!1133)
al\n -gCb= t i ' f

d'



F.No. GAPPL/COM/ STP/ 1550/2023-Appeal

8.1 1 find in pertinent to refer ko Instruction dated 26.10.202 1

issued by the CBIC, wherein it jas directed that:

"It was further reiterated thah demand notices may not be

issued indiscriminately based I on the difference between the

ITR-TDS taxable value and tHe taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to

issue show cause notices bas4d on the difference in ITR-TDS

data and service tax returns bnly after proper verification of

facts, may be followed dihgentl}. Pr. Chief Commissioner/Chief

Commissioner(s) may devis, ajsuit,ble mechanism t, m„,ito,
and prevent issue of indis4iminate show cause notices.

Needless to mention that in dI such cases where the notices

have already been issued, adjubicating authorities are expected

to pass a judicious order after broper appreciation of facts and

submission of the noticee."

8.2 However, in the instant c4se, I find that no such exercise,

as instructed by the Board hasl been undertaken, and the SCN

has been issued only on the bags of the data received from the

Income Tax department. Ther4fore, on this very ground the

d„„„,d' ,,i,,d „id, th, i„,pug„4d SCN i, li,bl, t, b, d,,pp,d.

9 . The Appellant sub4itted that CGST Audit
Commissionerate, Ahmedabad I has already conducted audit

under EA-2000 for the period 1 January- 2016 to June- 2017

and no objection was raised by bhe audit officers ade the issued

Final Audit Report ST-88+/2018-19-Service Tax dated

28.01.2019. Looking to the ab4ve contention of the Appellant, I

have the considered view that the invocation of extended period

is not legal and hence the im$ugned demand and recovery of

service tax along with interest dId penalty is not sustainable.

10. The adjudicating autho+ity confirmed tie demand of

Service Tax in the impu©ed or4er ex-pa/%:&;th appellant had

'”''”''“;;"“;;:'- t~’@#§§g''“““
{+a'''V/
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F.No . GAPPIJ/ COM/ STP/ 1550/2023-Appeal

adjudicating authority. I find that the Appellant were engaged in .

the business of web designing service and were providing export
of service as well as domestic service. On the basis of sales

registers for the F.Y. 2014-15 and F.Y. 2015-16 submitted by

the Appellant it is evident that the Appellant are having

consideration of income from export of service and from the

service provided in India, the figures are given as under:

Type of service

Export of Service
Domestic Service

Total

F.Y. 2014-15 1 F.Y. 2015-16

35,65,743/

9,97,492/

52,07,244/45,63,235/

11. The Appellant were registered with Service Tax

department from C)4th January, 2016 and started filing ST-3

Return from the period October-2015 to March-2016. The

Appellant have paid Service Tax after deducting the benefit of
Rs. 10 lakhs from the taxable value earned from the service

rendered in the taxable territory in the light of Notification

No.33/2012-ST dated 20.06.2012. The adjudicating authority

erred in confirming demand by deducting only the amount of

Rs. 6,62,760/- reflected in ST-3 Return (October 2015 to March

2016) from gross value of Rs. 52,07,244/- as declared in

ITR/TDS Return for F.Y. 2015-16. As such the adjudicating

authority did not consider that the Appellant had earned the

rernaining arnount of Rs. 6,43,942/- (Rs. 13,06,702 (-) Rs.

6,62,760) during April-2015 to September- 2015 from taxable

service, which was also claimed as exempted income by the

Appellant under Notification No. 33/2012-ST dated 20th June,

20 12 . 1 find that their taxable service income for the preceding

F.Y. 2014-15 was Rs. 9,97,492/- out of gross value arnounting

to 45,63,236/-, which is also below the threshold limit and

therefore the Appellant are eligible for taking the benefit of

threshold exemption on income of Rs. 9,97,492/- for the F. Y.

2C)14-15 and therefore not liable to pay Service tax in terms of

Notification No. 33/2012-ST dated 20.06.2012 for F.Y. 2014-
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15. For ease of reference NotiFication No. 33/2012-ST dated

20th June, 2012 are produced, +hich read as under:

Notification No. 33/2©12 - bervice Tax

In exercise of the powe„s code„„& by sub-section (!) of section 93 of

the Fina„ce Act, 1994 (32 of 1994 (he„et„@e, „e/erred to as the said

Finance Act), and in supersessioA of the Government of India in the

Mini,ny ,/ Fina„„ (D,pa„t„,e„t b R,„„,u,) „„t$cation No. 6/2005-

Service Tax, dated th, lst Ma„,A 2005, published in th, Ga,en, of

india, Extraordinary, Part iI, SeAton 3, Sub-section (i), vi(ie G.S.R.

number 140(E), dated the lst Ma\ch, 2005, e,cept as r„pe,i, things

done or omitted to be done beAre such supersession, the Central

Govery,me„t, being saltsBed that // lis „e,essa„y in the public int,r,st so

to do, hereby exempts ta,able se,v&es of aggregate value not exceeding

ten !cAbs rupees in any $nancial }/da, from the whole of the service tax

teviabte thereon under S,c8on 66Bv th, said Fina„ce Act ,

(i)

(ii)

(Nm) the aggregate vatHe of tc,lab& se„vices ,e„dered by a pro,ide, of

taxable service from one or more \rendses, does not exceed ten laklhs

„,pees iu th, p„C,ang $nan,ica y,kr.

12. As regard to the income jamounung to Rs. 39,oo,542/-
whether the appellant were liabje to pay service tax thereon, in

context of which the AppeUan4 have contested that the this

income pertains to Export of Se4vice which are exempted under

Rule 6A of the Service Tax Rule J 1994 and hence they were not

showing the same in ST-3 Ret+ns. For clarification extract of
Rule 6A is reproduced as under:

RULE 6A. (1) The provision of Any service provided or agreed

t, b, p„,„id,d ,hall b, t,,at,d &, ,XP,,t ,/ service when, -

(a) th, p„„ id„ ,f ,,,.i,, i, I,, At,d irl the taxable territory ,
(b) th, ,,dpi,„t ,/ ,,,.i,, i, locked outside India,

(,) th, ,,,„ i,, i, n,t , ,,,„I,, ]pecz/Zed in the section 66D of

the Act, (d) the place of prov&ion of the service is outside

India,

(e) the payment for such semi

provider of Sen>ice in convertib,

led by the
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(f) the provider of service and recipient of sen>ice are not

merely establishments of a distinct person in accordance with

item (b) of 2 1 ExpZanat ion 31 of clause (44) of section 65B of
the Act

(2) Where any sen>ice is exported, the Central Government

may, by notifIcation, grant rebate of senace tax or duty paid

on input seru ices or inputs, as the case may be, used in

providing such service and the rebate shall be allowed

subject to such safeguards, conditions and limitations, as

may be specijteci, by the Central Gouernment, by notifIcation.]

13. In view of the above I find that the amount of 39,00,542/-

was collected against the service in respect of software

development to the various foreign service recipient. I have gone

through invoice copies regarding service rendered outside the

territory of India submitted in support of the export of service.

Looking to the evidences in support of their submission

provided by the Appellant I find that the Appellant, ,which are

located in Taxable Territory are providing service, which are not

specified in 66D of the Act to the recipient of service located

outside India and for the service rendered by the Appellant they

were collecting payment in convertible foreign exchange. Thus I
am of the considered view that the said amount of Rs.

39,00,542/- in F.Y. 2015-16 is only the consideration received

on account of export of service rendered by the Appellant and

demand accordingly is legally wrong and not sustainable. Since

the demand of service tax is not sustainable on merits, there

does not arise any question of interest or penalty in the matter.

14. Thus I find that the domestic supply of service amounts

to Rs. 13,06,702/-. After deduction of value based exemption of

Rs. 10 Lakhs, the taxable value comes to Rs. 3,06,702, on

which tax has been paid. Audit has already been conducted by

the department and no confirmed or unconfirmed demand or

any tax liability has been found.

15 Accordingly, in view of my set

12
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aside the impugned order pass bd by the adjudicating authority

for being not legal and proper 4nd allow the appeal filed by the
appellant .

16. wfta@afgNTRrwwfla©i ' aHtm aft#€fhr war{I

The appeal filed by the apbellant stands disposed of in
above terms.

!
dlddd +t

BTW (MM)

Date : .3 } .10.2023
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